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Radiofone, Inc. opposes the proposed grant of channel

exclusivity to 900 MHz private carrier paging systems.

Implementation of this proposal, coupled with the companion

proposal to eliminate eligibility requirements for private carrier

paging (PR Docket No. 93-38) would severely undermine common

carrier paging as a meaningful service, thereby contradicting both

the letter and intent of Sections 2 (b), 221 (b) and 332 of the

Communications Act of 1934, as amended. In this regard, the action

would improperly pre-empt state regulatory authority over those

matters reserved to the states by the Act. The courts have

recognized channel exclusivity in paging as a key regulatory

distinction between common carriage and private carriage. The

Commission's proposed action utterly fails to consider the impact

of its proposal on this distinction, and the resulting impediments

to the viability of common carrier paging (and the continued

exercise of state jurisdiction as contemplated by the Act).

Private carrier paging will be elevated to the same capabilities

as common carrier paging; yet, the common carriers will continue

to labor under federal and state regulatory constraints that will

have the effect of shifting paging activity to the PCPs, who will

not be under the same burdens. These .constraints include state

entry and rate regulation, potential federal tariffing requirements

for interstate services, annual reporting requirements, non

discrimination and reasonable rate requirements from Title II of
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the Act, and alien ownership restrictions.

Accordingly, it is respectfully requested that the Commission

abandon its exclusivity proposal in this docket.
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Ct1I!'P'T§ or IW)Ioron« DlC,

Radiofone, Inc. (Radiofone), by its attorney and pursuant

to Section 1.405(b} of the Commission's Rules, 47 C.F.R. §

1.405 (b) (1992), submits its Comments in response to the

Notice of Prqposed Rule Making (NRRM) released March 31, 1993

in the captioned proceeding.

I, STATBICBNT or INTBRBST or RADIOPONB

Radiofone is licensed by the Commission for both common

carrier paging and private carrier paging systems. It has

been authorized for a 929 MHz band wide-area PCP system

designed to offer service throughout substantial portions of

the states of Florida, Louisiana, Mississippi, Alabama and

Texas. This system has commenced service to the public in

those areas where construction is completed. Accordingly,

Radiofone is uniquely situated to provide the Commission with

a balanced assessment of the impact of its proposed rule



changes, since Radiofone will be affected in a direct and

tangible way with regard to both of its services.

II. OVBRVIn

Radiofone opposes the proposed grant of channel

exclusivity to 900 MHz private carrier paging (PCP) systems.

Implementation of this proposal, coupled with the companion

proposal to eliminate etigibility requirements for PCP (PR

Docket No. 93-38), would severely undermine land mobile common

carriage as a meaningful paging service, thereby contradicting

both the letter and intent of Sections 2(b}, 221(b} and 332

of the Communications Act of 1934, as amended (the Act), 47

U.s.C. §§ 152(b}, 221(b}, 332 and improperly preempting state

regulation.

III. DlPLBIODI'l'ATIOW 01' TBB COKPDIOR PROPOSALS WOULD STRIP
AWAY TO OHLY SIGHIPICAH'l' OPBRATIOHAL DISTIJICTIORS
BBTllBD CC»IKOIf AND PRIVATB CARRIBR PAGIJlG, UJlDDXDTDfG
TBB VIABILITY 01' COIDlON CARRIBR PAGDfG AND TBB PURPOSB
IT SOVBS.

Under the Commission's proposal, "PCP systems consisting

of six or more transmitters would be entitled to channel

exclusivity in most service areas, and larger systems could

obtain regional or nationwide exclusivity." NfRM at para. 2.

While the HERM focuses on the 929-930 MHz band, comments are

solicited on the merits of eXClusivity, for PCP systems

generally. ~. Additionally, the Commission proposes, in a

companion proceeding, PR Docket No. 93-38, to eliminate
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private carrier paging eligibility requirements. Notice of

Prqposed Rule Haking, PR Docket No. 93-38 (Amendment of the

Commission's Rules to Permit Private Carrier Paging Licensees

to Provide Service to Individuals) (released March 12, 1993).

Implementation of these proposals would hinder common carriage

in paging by making it operationally indistinguishable from

private carrier paging, while still retaining statutorily

mandated regulatory disincentives imposed on common carriers.

As a result of a series of Commission decisions over the

past 15 years, permissible operations of most common carrier

paging licensees and private carrier paging licensees (PCPs)

already are very similar. PCP systems operating in the 900

MHz band operate under effective radiated power (ERP)

constraints nearly identical to those of common carrier 900

MHz operations, with most stations able to operate at 1000

watts ERP. Compare Rule Section 90.494 with Rule Sections

22.502 (c) and 22.505 (b). High power VHF PCP operations

actually enjoy an advantage over their common carrier

counterparts, since the common carriers are under a 500 watt

ERP limit, while there is no limit on the PCP operations.

Compare Rule Sections 22.502(a) and 22.505(a) with Rule

Section 90.205(b). And limitations on direct interconnection

of PCP systems with the public switched telephone network has

not proven to be a legitimate distinction,. since most common

carriers find it more spectrally efficient to utilize the same

II store and forward II mechanism to batch their pages, as is used
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by PCPs. Use of this mechanism has been deemed by the courts

to provide the necessary "break" in connection with the public

switched telephone network to avoid the interconnection limits

on PCPs. ~ Telocator Network of America v. FCC, 761 F.2d

763 (D.C. Cir. 1985). Thus, both PCPs and common carriers

already employ virtually identical operations in delivering

paging service, and the prohibition against reselling of

telephone service by PCPs has not affected their pricing of

service in any way. Finally, neither common carriers nor PCPs

are required to be Part 90 eligibles, and both may provide

paging service on a commercial, for-profit basis.

However, common carriers still receive important benefits

in exchange for submitting to sometimes onerous state and

federal common carrier regulations. Common carriers presently

may serve any customer; and are generally granted exclusive

use of frequencies. These two benefits at least partially

have fulfilled the traditional bargain struck between the

sovereign and common carriers: The common carrier agrees to

abide by consumer protection regUlations not imposed upon

other businesses in exchange for certain privileges conferred

by the sovereign.

The Commission proposes finally to unhinge the bargain,

by expanding these privileges to PCPs, but still leaving

common carriers subj ect to the same common carrier

requirements. For example, common carriers still would be

subj ect to state entry, service and rate regulation, the
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nondiscrimination and "reasonable rate" requirements of Title

II of the Act, as well as state, and possibly federal

tariffing requirements. ~ AT&T v. FCC, 978 F.2d 727 (D.C.

Cir. 1992). While PCP licensees can pick and choose the prime

customers, common carriers must serve all comers. "A common

carrier must be held to a very high standard of public service

which is even greater than that required of a broadcaster."

Microwave CommunicationS, Inc., 18 FCC 2d 953, 973 (1969)

(Dissenting opinion of Commissioner Lee). Common carriers

are also subject to annual reporting requirements not imposed

on PCPs, and face monetary forfeitures ten times greater than

those imposed on PCPs for the same offense. Common carriers

are subject to alien ownership restrictions not applicable to

PCPs, which restrictions may limit potential sources of

capital. In addition to imposing obvious compliance burdens,

these requirements also limit common carriers' marketing

flexibility by discouraging prices and products tailored to

individual customer needs.

By unhinging common carrier regulation, the Commission

would eliminate common carriage as the viable service

anticipated by the Act. To be certain, carriers licensed

under Part 22 of the Commission's Rules still would be known

as "common carriers" and still would be subject to the above

restrictions. However, the U. S Court of Appeals for the

District of Columbia Circuit identified channel exclusivity

as the key characteristic distinguishing common from private
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carriage, stating that "[u]nlike in the common carrier

service, private radio service frequencies are generally

nonexclusive and have no guarantee of protection from

interference. "1 Where the limiting principle of exclusivity

has been expanded to private carriage, the private radio

service spills out and swallows up common carriage. By

unhinging the common carrier bargain to grant identical

privileges to PCPs, and by abolishing the limiting principle

of exclusivity, the Commission undermines the ability of

common carriers to carry out the role assigned to them by

Congress, and unlawfully inhibits the ability of each state

to safeguard its citizens with regard to those matters left

to state jurisdiction under the Act.

The relevant legal issue is not what effect the

Commission's proposal will have on PCPs. Rather, the

Commission should consider the effect on common carriage

wrought by these proposed changes. Paging companies will no

longer have an incentive to maintain their common carrier

status, creating artificial pressure in the marketplace that

could strand substantial imbedded investment by common

carriers. As demonstrated below, disintegration of common

carriage in paging violates the letter and intent of the Act,

and unlawfully preempts state regulation.

1 Telocator Network of America v. F.C.C., 761 F.2d 763,
764 (D.C. Cir. 1985).
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IV. TIIB PROPOSAL mtLAWPtJLLY PRBBIIPTS STATB RBGtJLATION BY
BLDlDtATDlG STATB CONTROL OVBR SBRVICB nrrBNDBD TO BB
CQIIIION CAltRIAGB

A. The author:j.ty delegated by Congress pU+:gortedly
supporting the proposed action is general, and not
specific to the action.

First, an agency literally has no power to act, let
alone pre-empt [state regulation], unless and until
Congress confers power upon it. Second, the best
way of determining whether Congress intended the
regulations of an administrative agency to displace
state law is to examine the nature and scope of the
authority granted ....

Louisiana Public Service Commission, 476 U.S. 355, 374 (1986).

An examination of the nature and scope of delegated authority

which may support the proposed action reveals general powers,

with no authority granted for the specific action.

Congress articulated general policy goals for allocation

and management of spectrum in the Private Land Mobile

Services, charging the Commission to "consider" whether its

actions will improve spectrum efficiency, reduce regulatory

burdens, and encourage competition. 47 U.S.C. § 332 (a) .

These goals are "consistent with section 1 of [the] Act," jJ1,

in that Congress originally delegated authority to the

Commission to "make available a rapid, efficient,

Nation-wide, and world-wide wire and radio communication . .

" 47 U.S.C. § 151.

In order to fulfill these policy goals, Congress

delegated to the Commission general and broad powers to
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classify radio stations, prescribe the nature of service to

be rendered by each class of station, and assign bands of

frequencies to the various classes of stations. 47 U.S.C. §

303.

However broad these powers may be, they also are very

general. The Act does not mention exclusivity in connection

with private radio services. The most specific authority

arguably supporting the proposed action would be a Commission

determination that award of exclusivity to private carrier

paging systems would further the above mentioned policy goals,

and is consistent with general powers to classify stations and

assign spectrum. There is no indication of Congressional

intent that the Commission displace state regulation of common

carriage in paging -- the precise (albeit unintended) effect

of the combined proposed rule changes.

B. The proposed action woulg de facto preemPt state
regulation by removing ragio service from common
carriage.

When it enacted the Communications Amendments Act of 1982

(Pub. L. No. 97-259, 96 Stat. 1087), Congress intended to

"delineate the distinction between private and common carrier

land mobile services" and the authorities regulating these

services. 1982 U.S. Code Congo & Ad. News 2237, 2298

(Conference Report, page 54). Thus, Congress made private

carriage in the land mobile services mutually exclusive from

common carriage. 47 U.S.C. § 332 (c) (2).

8
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removed Private Land Mobile Service from state regulation.

47 U.S.C § 332(c) (3). Therefore, by definition, whatever the

Commission reclassifies out of common carriage becomes private

carriage, and in turn is removed from state regulation.

As a practical matter, award of exclusivity is the "plum"

attracting many paging companies to common carriage. The

ability to become sole licensee of a paging frequency is an

important business consideration. Even though the Commission

has steadily eroded distinctions between common and private

carriage through a series of decisions, the proposed action

would have drastic destructive effect on the current status

of common carriage. By removing frequency exclusivity from

the "exclusive" domain of common carriage, the two services

would become virtually indistinguishable. The D.C. Circuit

recognized the practical and legal importance of exclusivity

as a demarcation between private and common carriage by

stating, "[u] nlike in the common carrier service, private

radio service frequencies are generally nonexclusive and have

no guarantee of protection from interference. "2

From a statutory perspective, the proposed action would

leave the states little to regulate. The proposed award of

exclusivity to private carriage strips away the viability of

common carriage. States would find themselves regulating an

2 Telocator Network of America v. F.C.C., 761 F.2d 763,
764 (D.C. Cir. 1985).
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empty shell, since the construct of common carriage could not

be distinguished.

The states' practical influence over the paging business

would diminish dramatically, even though they would continue

to regulate existing common carrier paging systems. As noted

above, the proposed action unhinges the bargain traditionally

struck with common carriers. Even though common carriers

would lose a key benefit, they still would be subject to the

state and federal regulations and prohibitions discussed

above.

As with other types of businesses, the market would move

to the posture rewarded by government incentives. Most of the

future growth in paging likely would be diverted to private

carriage, due to Commission established regulatory incentives.

Private carriers likely would continue to accumulate ever

larger shares of the paging market. Common carriers likely

would attempt to shift new customers to private paging

frequencies, where available, and may even attempt conversion

of existing systems to private carriage, where feasible. By

awarding exclusivity to private carriage systems, the

Commission would accelerate the effect of incentives

channeling the paging market away from state regulation.

Therefore, the proposed action would ~ facto preempt state

regulation by inexorably removing from ,state oversight a

service now known as common carrier paging. This resul t

would accomplish through the back door what the Court
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expressly rejected in NAEUC v. FCC, No. 86-1205 (D.C. Cir.

March 30, 1987) (Per Curiam), wherein the Court of Appeals

found that the Commission's proposal to preempt state

regulation of common carrier paging and mobile radio

operations impermissibly ignored the powers reserved to the

states by Section 2(b) of the Act.

C. The prqposed award of exclusivity to private car{ier
paging systems must be abandoned. since it violates
Congressional intent that states retain jurisdiction
over common carriage.

States retain statutorily mandated authority to regulate

common carrier stations. 47 U.S.C. §§ 2(b), 221{b). By

breaking down the Congressionally crafted demarcation between

private and common carriage in land mobile services, proposals

in these proceedings would remove from state regulation radio

service Congress intended to be regulated by the states. What

presently, and properly under the Act, is land mobile common

carriage would be impermissibly redefined as private, and

removed from state oversight.

"The critical question in any pre-emption analysis is

always whether Congress intended that federal regulation

supersede state law." Louisiana Public Service COmm'n v.

F.C.C., 476 U.S. 355, 369 (1986). Congress did not intend

that FCC regulation supersede state regulation of the land

mobile radio service demarcated common carriage. First, as

noted above, Congress reaffirmed its support for land mobile

common carriage by establishing in the Communications

Amendments Act of 1982 a demarcation with private carriage.

11



Second, Congress long has intended that states regulate conunon

carrier stations. ~ 47 U.S.C. §§ 152(b), 221(b). Third,

Congress explicitly reaffirmed its intention that states

regulate "common carrier stations in the mobile service~" 47

U.S.C. § 332(c) (3). Finally, in passing the Communications

Amendments Act, Congress explicitly warned that "the

Commission may not use its licensing powers to circumvent

limitations in its ecohomic regulatory jurisdiction over

common carrier stations." Conference Report, supra at page

56.

Thus, as the U.S. Court of Appeals for the D.C. Circuit

has held, Sections 2 (b) and 301 of the Act "divide the

jurisdiction over intrastate radio common carriage services

between state and federal authorities. States retain

authority over the common carriage aspects of such services

.... " California v. F.C.C., 798 F.2d 1515, 1519 (D.C. Cir.

1986). As noted above, by awarding exclusivity to PCPs, the

Commission would leave the states little to regulate since the

concept of common carrier paging would become

indistinguishable from PCP, and the new incentives would

channel the paging market to PCP. The Commission "would thus

prepare the way for elimination of any state role in the

regulation of intrastate radio common carriage [in paging].

Yet, such a result would. . violat[e], the congressional

intent to establish a system of dual regulatory control."

California v. F.C,C" supra, 798 F.2d at 1519.
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There is ample evidence of Congressional intent for

continued state regulation of cammon carrier mobile services.

By contrast, the Commission could point to only general, non

specific authorization for its proposed preemption action.

It is respectfully submitted that by proposing to award

exclusivity to private carrier paging systems, the Commission

attempts to do what Congress warned against, i. e., use

licensing powers to circumvent jurisdictional limitations.

The Commission cannot ignore that when its exclusivity

proposal is considered together with its expanded eligibility

proposal (and every other step taken over the past several

years since the conclusion of Docket 18262 to "facilitate

competition" between PCP and common carrier paging), the

Commission is proposing to take the last step to remove any

functional distinction between the two services. While the

Commission may favor competition in general, the public

interest standard against which the Commission's actions must

be jUdged dictates that the Commission find that the public

will benefit from more competition in this particular context.

~ Hawaiian Telephone Co. v. FCC, 498 F.2d, 771 (D.C. Cir.

1974) . Common carrier paging is already intensely

competitive. Indeed, at a time when regional and nationwide

carriers struggle to recover the immense investment needed to

construct their systems, competition could,prove destructive.

This is especially true where the common carriers continue to

labor under regulatory burdens not imposed on the proposed
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class of exclusive-use private carriers. The result of this

unfair competition may very well be a loss of cammon carrier

services and the stranding of considerable investment.

"The common carrier has a duty to call the
Commission's attention, when appropriate, to the
possibilities of adverse impact from competition,
because of its obligation to provide service to the
public unimpaired; and, if the rates and charges or
services of the common carrier are found wanting,
Federal or State regulatory commissions generally
have the right, upon a proper record, to compel
necessary changes. II'

Gordon Evans, d/b/a Alert, 29 FCC 1215, 1218 {1960}.

Common carriers were recently reminded of the burden to

which they are subject in exchange for providing service to

the public, in the Court's decision in AT&T v, FCC, 978 F.2d

727 (D.C. Cir. 1992) I And in accordance with the above quoted

duty, Radiofone directs the Commission's attention to the real

potential for adverse impact from the uneven competition

inherent in the Commission's proposal.

The Commission's proposed changes ignore the important

role played by common carriers, and the interest of the states

in regulating communications services, especially when

provided to individual citizens (~, consumers). With the

expansion of eligibility to individuals, and the proposed

exclusivity, a private carrier may "look like" a cammon

carrier, but it will not ~ a common carri~r, The states can

regulate common carriers as they deem appropriate, in order

to ensure reliable service, and to prevent unsophisticated
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citizens from falling prey to scams, or substandard

operators.)

It is respectfully submitted that the Commission must

assess in detail the adverse impact of its instant proposals

on the intricate public interest regime embodied in the

concept of common carriage, before taking action in either of

the PCP proceedings. It is respectfully submitted that the

terse dismissal of these concerns in footnote 33 of the~

falls woefully short of fulfilling this requirement.

) There have been several recent instances of the need
for state and federal intervention in the telecommunications
realm for consumer protection purposes, including efforts to
stem abuses in the alternative operator services field
(Telephone Operator Consumer Services Improvement Act of 1990,
Pub. L. No. 101-435, 104 Stat. 986 (1990) [codified at 47
U.S.C. § 226]), as well as the re-regulation of cable
television rates (Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385).
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CONCLUSION

WHEREFORE, it is respectfully requested that the

Commission abandon the proposed action awarding exclusive

paging frequencies to private carrier paging systems.

Respectfully Submitted,

Hardy & Carey
111 Veterans Boulevard
Suite 255
Metairie, LA 70005
(504) 830-4646

Filed: May 6, 1993


